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WESTERN SEPTEMBER TERM; 1819. West. Distritt. 


q fro in the court of the si sixth district be 


diifersfromthat of Phillips vs. Johnson it, pending ‘the 


al. determined. during the last term, ante, 226, 


_in this particular only; the payment was mae 
onthe ‘22d of May, 1816, that is to’ aay, pend- the affirmanes: 
ing ‘the’ appeal in'the ‘district! court ; While’ it a devahitiveap- 


4 the former case, there was evidence ‘of it’ om 
The present plaintiff having neglected, to.re--notwithstand. the 
sort to’ such an appeal to this court, as would 


jo 
% 
} 


\ 
— 
| 
‘a 
id 
| 
sud 
4 
4 


i, 

‘ 


_of the district court; the right of ‘James | 4 
to retain the paydiént made to him by- the pre- 
sent defendant, becamesabsolute. If the latter 
contended that he had paid, to Rogers what. |i 
he had no right to demand or teceive, and.claim- ‘ 
ed restitntion, Rogers would have repelled his 
claim by thé production! of.the jadgment of the 
‘district court, the execution of which” was. not ‘a 
suspended, authorising him to ¢ mpel by lege 
means thie ‘payment™ ot thier ‘money, 
it could have been before successfully contended 
hevhad-ne right to demands 
before the judgment of the district 
had no right tothe money, his receipt there- q 
of-made him a ‘debtor vo the defendant: 
But the subsequent judgment renderiug: him 
the debt was éxtinguished by -confu- 
sion’; and he bécame’the absolute dwnet ‘ofthe 
money, ‘as if it had been to afterthé 


therefore, ordered, adjudged, and 
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7 PPE ‘tom ihe court of, the sixth, 


Tw this case, an order of stigure Obtain: process ven. 
a plaintiffeagainst two lote,of groumd injreal estate not 
town, struck off to James’ Cannon stithe siews tobe in 
lic‘sale of the estate of the late ‘ieyd Day, of the 
third possessors: of these lots; plead, that af 
plaintiee ‘has any titl@to themylitisnoteuch 
a could authorise the summary-moded? 
proceeditig by seizure. They further aliedgé 

"that one of them is the legal. owner of ‘the lotsy 
« fegular claim of conveyance froid the origin 
a al propfetor of. tle Jenni sae 
wietherthe title of the plaintiff is-ane of those 
4 a issue ; for the decree, from which an appeal is- 
7 claimed, goes Wo further than setting aside the 
-ofder obtained, and condemning the plaintift 

‘sembly granted by the Spanish law 
where the plaintiff is. bearer of a-title which 
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to have been, granted, purports to, be a. copy. of 
of the public. sale, of Lloyd 


lawsgive hima priviledged morigage on the thing, 
sold, it has always been deemed sufficient (and) 
reasonably) .to produce the evidence: | a 
of-such sale, in-order to be entitled ‘o. the bene.) 

fit ofthat mode: of proceeding. But thatcevia 
thentic ‘public act in due forms .,Here 
strumenitj.on. which the order.of seizure. appears 


Ke 


Day’s estate; but that, process verbal neither | 
bears the signature of the: public. officer 
made that sale, nor is shewn-even to be written 
“by, him. ‘Whether: it may be supported by 7 
other other proof, upon a trial of the plaintiff’s title, | 

in-the ordinary. course. of proceeding,, is nota 


present shape, it. is not sufficiently authentic to” 


Itis, therefore, ordered, adjudged. ad 
that the judgment of the be, 
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Phillips vs, Ourtis just decidedy ante, ‘287. 
he defendants’ money havidg "been itt the 
* what they owéd to’the estate ofthe q 
Phillips; ‘the payee'had @tight toretainitj and 
“thie payors could not réclaim it; so the debt wa 


q “Tis, th therefore,. or adjudged and de. 


greed, that the judgment the district court be. 
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from the court of the sixth district. It cannot 


| be. 
rsee, that : 4 
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The plaintiffs, as endorsees, broughtthis agtion riginal 

on a note of the dist debt, which 
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| 1 They pleaded ihe general. issue, that! | 
their ancestor gave the note, on which the 
Huma at sent suit is brought, to James Rogers, in dis- 
Poinis’s aums Charge judgment obtained against hin, 
Fulton, by the curator of the:eatate of Pall 
lips, deceased, to which James Rogers was 
creed to be heir, by a judgment of the district 
gourt, which has since been 
-\. supreme court, who has decreed the whole of thé | 
_estate'of, the deceased to Thomas Phillips, whé 
‘has brought suit for the amount of the judgment 
intended to be paid to James Rogers, by the 
note on which the present’ is brought 80" 


that, if the defendants fail in it, will be. 


to pay the money twice.. 
The execution of the note, and. 
"was admitted ; and the allegations in the special | 
plea were proven—there was judgment. for the 


plaintiffs ; and the defendants appealed... 


Admitting that the matter, pleaded in avoidill q 
- ance, would have repelled the claim in the hands. 


of James Rogers, the original payee, his indore: | 


that the judgment of the | 
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‘the’ court of thé: sixth’ district. — 
J. delivesed.the. opinion ofthe court. 
This case differs from that of Phillips vs. 
gon & al. determined in August term,. 296, 
. ‘The payment to James Rogers having been tine, dang 
on the 23d of July, 1846.{twenty days peal nig 
after the time was elapsed, during which, au ripe ong 
appeal might have suspended the execution 
the judgment of the district court 4 


Ati is, adjudged and dered, 


Baldwin for the plain for te 


{ 


vs. SPRIGG. 


frm the cout ofthe sixth who pan 
it 


delivered the opinion ofthe court. mney 


The plaintiff and appellant complains that the compelied.to 4 
appellee retains for himself and pretends to keep 
at tract of intid, 
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=. THR, SUPREME-COURT 


for the. appellant, and ‘the price q 


which he paid with the appellant’s: money. The 
Ba jury found the facts to be as represenied by | the 
Seuce. plaintiff’; atid jadzment having nev ertheless been 


bought rendered inst-hi 
though the pur- 
chaser took the ‘The principles i in ‘matter of ‘agency are 
— rally’ sO certain, and the duties. of the agent. 


swell understood, that we, do. not deem it neces- 4 


sary: to enter into much demonstration on so Pisin 
subject. ‘Sicut liberum est mandatum 
auscipere, ita susceptum consummari opportet. 


The obligation once contracted must be com- | 


- plied with. If the proxy, who bought a iting 
be made in his: own name, instead of the name 
of his constituent, there remains something 
- be done, on his part to fulfil his obligation, and | 
_ that i is, ‘to transfer the purchase | to the person. ‘for 
whom he bought. To pretend that, by. causing 
the instrument of sale to be executed in his 
name, he must be considered as the owner, be- 


cause it so appears on the face of the instru- 


ment, ig ‘to. misunderstand the rule: by which 
paral evidence is: made inadmissible against 
_. beyond the contents of a written-act: No such 
thing is attempted: here as coutradicting the - 
obntents of act; the plaintiff’ admits the 
of it but no such act 


- for his principal, caused the contract of sale to | ” 
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but,. when the obligation the,agent has been 


‘thinks that the: plaintiff can demand nothing. 

more of him-than a compensation in damages. 
Such indemnity : is due by the agent in cases, of 
nonféasatice oF “misfeasanice through neglect 


| defendantin his’ 
mane, because ‘he’ purchased: asagent 

- Says that after having caused ‘the. instrament. 
_to.bé so made, 


perty to his principal. 


folfilled: in, party;and itis im 


rom: the appeon the tract of 


plaintiff,in the course of the trial below, = 4 
had prayed leave. to discontinue, and entered a. 
bill of exceptions against the 
judge to-grant his request. But being 
jon that he must succeed as the case now stands, 
‘we it. useless to that 


of the disttict court be-reversed; and this’ 
court proceeding to give such judgment as ought) 


to have been renderéd below, do ‘order and de-" 


cree that the plaintiff and appellant do reéover” 


é 
of | : 
| 
q 
| 
4 
it 
+g 
“ae 
4 
) 
a 
> 4 
4, 
“@ 
; 
q 


‘ 


West. Dae versy; the do. | 
, convey: the same ta: hims and: it is further or q & 
= dered that the appellee do pay: costs. q 
| “Wilson tor the Baldwin for 


"Payment, ofthe sixth dic q 


a person Marri, J. delivered the opinion ofthe court.’ 4 4 
time'toreccive This case differs from that of Phillips vs John- 
son & al. determined in August last, ante, 226, | 
only—that’ the payment to 
7 James Rogers was made on the 1st of July, 1816, 7 
that is to say; after the judgment of tlie district’ q 
court, but before the expitation of the time 
ing which ai: appeal s the. 
bere been obtained 


“Weare of opiziion that this circumstance ‘ul 
vary the rights of the parties. No appeal, 
~suspending the execution, was:taken ; and Rog- 
eps‘was the only person in whose hands the “ 
against the present defendant, in favor, 
the estate, could: be paid, from the ‘date: of, 
the judgment of the district court the 22d of 
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payment made to Rogers could not be'legally 


ve. 
recalled. It, therefore, extfaguished the debt: 


have been revived by a judgment of this court, 


‘to which the present defendant was not party. 


with costs. 3 
Baldwin. fon:tho pint 


of ‘the sixth. is 


when 
Marniy, J. delivered the opinion of the ‘court; Fount of 


ex 


This case ig perfectly similar to those of Phat. 
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q 4 lips ve, Curtis and Phillipe v8, Fulton’s heirs, pone sll 


to receive: 


just determined, ante, 


“The defendani’s debt to the estate of the late ates: 
Phillips was extinguished ; the amount of it. 
having reached | the hands of the 


to receive it at the time. 
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position from attending i in western 
this year. 
Owing toa raging the October 


determina n Ne 
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‘STATE OF LOUISIANA. 
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ig 


DISTRICT, ‘DECEMBER TERM, 1619. 


The petition stated, that, the plaintiff lent the. ai 
‘defendant, M<Masters, 12,000 dollars, for. the:potn 


purpose of fitting out his ship, and received for ye, out on a 
the security of the loan a mortgage and hypothe 200) ts be 
cation of her; that 85965, 64 of the 
remain due and unpaid—he obtained, aproyi- and the freight 


is to be receiv- 


sory writ of seizure, and prayed judgment 


‘ »,)thorised to in- 
MsMasters.; ‘sure, &e. and it 


The deed. of to the is providedthas 


petition, provided that the ship should proceed to sal ra 


for all expenses 
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and be to Salkeld and inthe 
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. CASES IN THE SUPREME count 


Bast’n, bistrict. and cO., on her arrival there the sail. sum of - 
12,000 dollars should become due and payable ; 
and the ship with her ; and the 4 
to accrue on the voy-.. 

age, were to-bé bound forthe’ loaa : ‘all disburse- 

ie the ship menis, commission, costs and charges, whatever 


incurred and necessary. on. yessel or her 
latier, for the freight on the intended voyage, either at N ew: 


Dec. 1819. 


whole freight, accruing’ 


expenses of 


homeward oy- ‘Orleans or Liverpool, to be borne by M‘Mas-. 


ters; with all dusis df exchange)ind ‘well as those’ 


of effecting insurance,.which the plaintiff was 
authorised to procure. _ He was, farther-author- 
“ised, by himself or assigns, to collect the freight 

| and place-it to MéMaster’s credit, in liquida- 
tion of the. said 42,000, dollars and, expenses, 
aforesaid. ‘Farther, it was agreed that the ship} 


hy Mastin subject tothe 
the Intterwas made 

“M¢Masters pleaded the'general'issue, 
hypothecation: was invalid, and: ‘tat? ft 
valid, part of the'claim, 


i farther pleaded the geterd este: 


appeared in ‘evidence, that the 
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stitn toaned ‘arid interest=-the expenses of the 
district court was of 
ofthe extended oplyte tliébe- 
of such’ ékpensésas were incurred'on the 
outward: voyage, ending when the'ship'Was 


for: the Ta the act of | 
| hypothecation, on which this action is founded, 


oue ?.-T his, to say the least, is very doubt; 

fule- When a.vessel.is,pledged by. the owners, 

4 _ it is.called.aw hypothecation: when by the mas- 

is wecessary in ‘bottomry made by 

the essentint conditions of very. uch, 

contract..is a stipulation that the debt shali be. 
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discharged and annulled, if the vessel, be lost, 
: a 
a 


252. 


East’n. District 
Dec. 1819. 


by. the best authorities that, the bond would q 
But, the. instrument this. suit i is 4 

tion... Therefore it is void.as a maritime hy- 


 erbill tobe met with inthe books. of precedents.” 


Without such a clause it.is expressly declared” 


pothecation. The -bond fide. third \possessor; 


obligation. = 


‘Mastin cannot be:affected by it}-and.the plain) 
tiff,, must be: left. to recourse against the 
defendant M:Masters, as.for mere personal 


"We may test’ this unequivocally, | 


by tlie following casé : “suppose this vessel, ‘the 
Ajax, had been lost ia her voyage to Liverpool?’ 
If the Kypothecation be ‘a good one, the debt 
would then of course be‘atinihilated. But, whut! 
is*there’ id the deed which coald lead'to-such 
‘Not’ word’ ‘nor can ite silence’: 
be’ supplied by any inference. “Were an‘action, 
after of the vessel, to be brought against 
-MeMasters, by the’ plaintiff for the ‘money, 
vanced by him, could he ‘be ‘told that 


wiis extinguished ? He’ would’ reply, with 


> thie itistenment ‘in “his hand, ‘that “it 
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the, hypothecation. were \a valid. one, the 


troyed, to, within: a very.emall amount; That. 


{  hypothecation .was made to secure,a debt of 
= Now by:the account annexed 
tothe plaintift’s petition, it appears; from,the 
three,; articles on. ‘the: creditor’s. sides,:that the: 
already received the; gum: jof 
=14,055 dollars, 75 cents,, the amount of;freight,, 
These payments must first be.imputed to- 
the debt secured -by;, mortgage, before, they.cam 
be applied to the chirographical or simple con-— 
tract debts; according: to’ the well 
inié Of thé civil law, explained 'and Mistatéd 
Pothier’s' Obligations; n..6305 ‘aid’ ¥ecog 
nised and reinforced by our statute. CiviOode) 


290;"art. 156. - But it'appears on record; ‘from 


incurred and disbursed’ for ‘the sole ‘purpose of 


fitting and preparing’ thie vessel’ for’ “her home 
Ward passage ‘from’ Liverpool to’ 
Whereas the contriict’of hypotheéationl, ‘or 
ever it may be, stipulates only fora véyagefront 
to — ‘The Words the 


mony of Capt. Carsdn, that'a large por? 
4idh of the expenses of the: Vessel ‘at "Liverpool 
with which the defendants are charged; were 


debt. secured by it) must: be considered ias-des- 
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twenable him to andeprovide 


for aut interided Voyage tothe putt of 
voyage be extended secure thevert 4 
Wrearethen wath tne préceaing 
évidéiitly Bé ‘entitled; Test ground) 
of ‘the judgment of the 
Waste fact upon this. thatthe jnagt i 


t 
Grymes, for the plaintiff... Phe objection, take 
by. the defendant;to.the.validity ofthe hy; 
by, the owner,, is.certainly without 
no. distingtion more clearly. estabe: 4 
lished. than, that which,exists, between a simple 
the and. only legal interest can: be,ree 
served, , In the second, it ds.at ithe risk, of the 
lender,,.and, -marine_, interest am indefinite 
Amount, may, be,xeseryed. as a, compensation for: 
camonly, to ef 
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(in note ( Hall's tranelation, 36: 

ceptible: of being secured by hypothecation.. a 
of'in books.” -8dohins. Rep. 109." 

cure simple loans or pre-existing debts alludS 

ed to because they speakiof prior nivrigages hat 

to marine loans or bottomry'; becatse“in such 

TY, cases the last lentler'is: preferred oti” the priiici- 
plethathe furtisties mottey'to 
mon-pledge. Wesket on Ins. 

laws of Spait, every thing 

subject. of commerce, and ‘in which a ian had” 

property’ can” be “hypothecatéd.  Febrery 

Eserib. and Own statutes in” exe 
etnpiting personal propetty from mortgage, 


atom, 
q Anquiry, upon this subject, ‘may be” 
superfluous, as the district courthas by its 
the -validity of the “mortgage, 
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Dec. 1819., 


by the cousignees 5. a large portion of it applied, 
‘to the use of the ship in paying the necessary 


4 


then only. ‘examine thersecond 


point made. by. the. defendants, upon..the con- 
straction ofthe act itself: and.in doing this, it 
will be necessary to lose sight, of the defendant, 
Martin,, and, first, see how the instrument;would | 
stand between the plaintiff and the 
-M‘Masters,.the mortgagee mortgagor. 


_ Xt appears that the ship arrived _at the port of | 


Liverpool, in. the voyage. mentioned. in the.act of 


credit of the plaintiff’s debt... .., 


~The defendants, contend, thatafer paying the. 
charges alone. necessary, to get her into portand 
discharge. ber cargo, that,all the, rest should. 
have been. applied to the extinguishment. of the. 
__lhypothecary debt; and ,they,.cite Pothier and q 
code. But the irrelevancy.. of these. authori, 
ties becomes obvious from. the least attention, 
They are based upon the, supposition of the. 
istence of several debts due the same 4 


tion, That, the freight was received 


— Py 
| 
‘ 
| 
; 
— 
i 
pot heca 
P 
é 
i 
4 
qj 
q 
q 


ges of the ‘ship while on voyage were necessary 


to the preservation of the thing hypothecated : in- 
cidental to its nature are the freight; the most 


_ ‘natural and proper fund for supporting it.’ See 
judge Washington’s opinion, in note; Mar. 


Dec. 1819, 
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& at. 


on In. 744, and 


‘al advantage of mortgagor and mortgagee. 


«, But supposing the principles quoted from Po. 


thier and the Civil Code to be applicable, and, 


must be the same. 


Pothier says that, when impulationh is neither 


made by the debtor nor the creditor, it ought te 


be made to that debt which it is most. for the 


interest of the debtor to pay. The “Code says 


the’ same.- Compare it with the circumstances 


this case. "The ship Ajax is an American 
_ ship; she is described in the.act of hypotheca- 
tion as the ship Ajax of this port, New-Orleans. — 


The master, in his testimony tells us that 


elsewhere for money, for the use of the ship, 


‘MsMasters gave him no ‘instructions to apply 


_ while in Liverpool, or to bring her home, bat — 
the consignees, Barclay, Salkeld & co. ‘and 
- that he does not think. he could have procured : 


‘in on or any other 
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them, the result 
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CASES. IN THR SUPREME COURT 


mag personal Leredits Tt 


that M: asters had avy other fund: in Barclay, 


Salkeld.& co’s. hands, but that arising, fromthe 
freight. earned. by the ship, It is clear he liad 
not, because if he had, ‘Barclay, Salkeld ca 
who. were the. agents of the plaintiff). woald 
_, have preferred extinguishing his debt and charg» 


ing the disbursements.to M‘Masters’ accoanty 


_ than to. appropriate the fand hy pothecated forthe 


plaintiff’s reimbursement. And it is no where 
pretended. or alledged that 


“had any such funds. 

this state of things, hip 
have remained in the port-of Liverpool, perish: | 
ed; or be seized and sold for the debts contracted’ | 


bore no interest; none is reserved in the act. ! 


ship’s disbursements cam the extinguishment 


would have~been ick of 


with this freight in theit hands, driven 


4 


‘there; or'the master must have raised money =~ 
by bottomry or pledge of the ship. and,sabjects 
ed the owner (the defendant M‘Masters)'toia 
heavy mariie interést. The plaintiffs 


Henoe the inference is clear, that it was most 
for. the interest of the debtor that the freight @ 
_ghould be first applied to the payment of the 
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views, or froma disposition to injure the inter: 


1819. 


"The! plainti cannot be 
this‘ application of the freight Tow interested — 


of'the defendant. ‘His debt'was — 


Liverpool, it was manifestly his ‘interest to have — 


it’ paid ‘there, aud as soon’ as possible’; ‘for as 


has been shewn he was receiving no interest for 


the protracted payment.’ According to the de- 


fendant’s' own ‘doctrine”he might lave seized 


in foreign port.: send 


‘upon the freight appropriated to the discliarge of Ae 
his debt and et the hip to provide for 


honie in a state. of present usefulness, a capacity 


te earn’ fatire freights;’at ‘the risk of losiag 
his security by perils of the séa, without any ‘its 


terest fot the delay or compensation for the risk ; 


this'is alledged as a'reason why he should 
- not now recover his just debt; and this reason 


is urged by the defendant M*Masters, who 


But the purposes for which this money was 


borrowed, as set ‘forth in the act of hypothecation, 


are invokett to’ the defendant's aid. It is'said 


both parties and bound’ to protect thevinter!. 


v8. 
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| CASHS IV-THR SUPREME COURT: | 


basta. istics to:be to enable him to:fit-her out on a voyage to. 


Dec. 1819. 


Liverpool. is totally immaterial for what 


purposes he borrowed the money; it was.unme= 


ine 


must pay the expenses of the voyage, and whe- |] 


_ He borrowed. it on the pledge'of the ship 3 if © 


ther sent money ‘to pay with, or-whether he 
borrowed it there, or whether paid out of the 


freight, ought to be totally immaterial to him, as 7 
he was to pay at all events; he had the whole 


control of. the ship, she was in his possession, 


"and if, after the Joan and bypothecation, he had 
Liverpool, we might;with the same propriety be 
that the mortgage was cancelled, because 

_ she never went on the voyage mentioned. 4 


ordered the captain to go to China, instead of 


“Phe, defendant has totally failed.to shew that 
hon received any injury whatever, fromthe 


manner in which the freight money was applied; 


there is,- therefore, no principle of equity that d 


now takes. 


_ The intention of, fairly to 
be gathered from the act, has: been fully compli: ~ 


commissions, costs and charges which shall be 
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either in this ‘Liverpool, 


- fally authorized to collect the said freight, aud 
to;place the same tothe credit of Samuel M‘Mas- | 
ters in liquidation of the said 812,000-and 


penses aforesaid.” ‘The words of the first clause 
are sufficiently ample to cover all the expenses 


of the ship, incident to her entering the port, 
and while she was there, and in the second the 
appropriation of the freight to that purpose is 
expressed ; that the parties so intended it is evi- 
.dent,‘not only from the whole tenor of the'cir- 
- cumstances heretofore detailed, but it comes 
more clear as we advance with theinstrament — 
itself.’ “It will ‘be observed, that'in the'clause, 

immediately preceding the first above quoted; 


the ship and freight are clearly pledged and hy- 


pothecated for the payment of the loan, and this’ 
amply sufficient for all the purposes ‘of the’ 
_ parties, if they contemplated the application of 


the whole freight to this debt and its extingnish- 


‘ment, at--Liverpool. But, in: the clause im: 
mediately succeeding the one last quoted, itis 
said (and lastly, “the said ship shall be 
# all times liable to and chargeable forthe pay- 


him, or be necessary to the said 
vessel on her freight on said intended voyagey pec ll 


aforesaid, shall be borne,” &c. Again, the 
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ent of of the 43000 dan 


sach provision, nor can it be presumed that the 


- as to the rights of ‘Martin, the other defendant, 


Laors From this) itis.clear,that. the parties contests 
plated balapce would: be after ‘apprdy 
 priating the freight that could,66 spared'frim 
the expenses. That they contemplated the 7 
‘ship’s ‘retara ‘rom this voyage,’ and her being) 
all times and’places, where found, bound for 
that balance ; and, that the defendant, M+Mas« 
ters, could: not have contemplated being left to 
provide money for her maintenance while in 
Liverpool, and bring her home from other sour 
because it is in evidence, that-he- made no 
‘plaintiff could have contemplated the: necessity 
of such provision, since it could only be procur- 
ed to his great injury, weakening his security by: 
incumbering the ship with a bottomry which 
would take precedence of his mortgage forthe 
amount-of the sum necessary, 'with the addition 
of a heavy marine-interest.—All contracts of 
this nature are to have a favourabie construcey 
"tion, and where there obscurity, ‘such: ag 
Will best answer the intentions of the parties! 
Wesket on Ins, 180. All promises are 
promisor.’ ~ 4 


“The oply remaining subject of discussion is, 
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OF THE LOUISIANA. 
who claims this ship under a peasems ‘from Bast’n. 


owner, Martin had no interest whatever. On 
the 16th of April, 1819, Martin purchased 


of M: ‘Masters fur the price. of | $4000. ~The 


only circumsiance that could: possibly vive “hint 
any equitabie right to interfere, or insist upon a 


different construction of the instrument from that 


which it ought to have between the original 
parties, would be a waut of notice, 


This is completely taken from him, on the 


exhibition of his own bill of sale, the instrument 


Hast’n. Districts 
Dec. 1839, 


M+ Masiers; the other defendant. 
‘Phe facts are these: the act of 
frou M+Masters to the plaintiff, is dated June the 
- Sib, 1849; at this time M-Masters was the sole 
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under which he claims, by the last clause in 


which, he expressly agrees to take the ship sub- 


ject to this mortgage and the amount, the date, 


the place of enregistry, and all are-recited He 


lives in the same town with the plaintiff, and 


could in five minutes have learnt from him the 


nature of all the transactions, and the amount of 


his claims against the ship: by completing 


the purchase under these circumstances, he has 


subjected himself to all the equity existing be- 
tween M:Mysters afid the plaintiff, and. there 
- is strong reason to believe he was Mully ac- 


quainted with the amount of plaintiff demands 
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sre only. 4000-dollars for | 


28 ship deemed worth 42,000, not a year before. | 


amount of the loan being ‘the | 


“money paid by the plaintiff for disbursements, 7 
being admitted and proved, as stated in hie 


account annexed. to his petition, the result ig, 


that if the law be with him he is entiled to a ; a | 


judgment for 85685,61. 


in reply. In the stage | | 


this cause, this court may undoubtedly. render | 
such a judgment in it as tuey think the district 7 


‘court ought to have done. “The whole case be: 
ing before them, they are authorized, by the } ie 


equitable and liberal provisions of the statate, | 

to do complete justice between the parties. 
The plaintiff’s attempt to distinguish the hy. | 3 

: pothecation in question from the contract of 

bottomry, will be defeated, by the account which # 


he himself has presented, annexed to his peti | 3 ; 
tition. From that account it is seen that no 7, 


‘more than 41,000 dollars were actually. paid to. 
M:Masters on account of the 42,000 dollars for 


which he mortgaged the vessel. It also appears f 


that the plaintiff was to charge the enormous — 
-&ommisgion, on. the ‘advance and freight, 
| These two circum, 


CASES IN THE SUPREME COURT 
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this interest at a fixed rate, and becomes (his 
own insurer, or-chatges the. premiim of insur- 


‘ maritime usury, and give to the instrament 


the-decided character of a bottomry bonds bint 
| these citcumstances:.are not all: for it-further: 
is generally, -beliéve: in: time of pence, from. 
© 4 percent. This, fora period of 
two.months, would amount to. from 24 to 30 
percent, per anvum, the ordinary rateof mari 
_these-contracts chiefly.as.a compensation forthe 
lender's risk..of losing, the whole‘losm,.if the 


vessel should be lost, And whether he.takes. 


ance «instead ‘of the nadtical(ueury, 
‘tie “present. case, for: “example; war had 


broke out: between the United States..and. any 


European. power,. the .premiam: of imsurance@ 
would, probably have been.increased farbeyond = = 
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usury than often: occurs :in- this 


marifime’place. yet the. plaintiff contends.) 


that he ‘is’ entitled to all these advantages with? 


oat being“tinble to: any of the riéks'ifor which | 


“stich advantages ctin be'lawfally stipulated. 


If this ‘Be, “the plaintiff contends, ‘asimplé | 
hypothécation, to ‘secure money lent; it vor 
for asury. Tfit be w’contract of bottomry, 
it void, a8 have before stated, for want of | 


-Onthe secoud point, Tstill coutend tat | 


‘Yaw ‘ie ‘general and wity | 
that pjayments;made 
this” 

elle, stated by the 

i 

on whieh the plaintiff snes, 


the’ remaining question, ‘respecting the, 
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_ To detivéred?the dpinién 
testidnony “and, décumets; ‘which’ come'up 
“record; establish’ the’ quantam, 
Indeed; that does not appear 
Withewegard to: the! defendant; McMaster 
the: district court certainly: 
frow the plaintiff’ a judgment for that and 
«its juagment i is, avoided. and: 
reversed. 


| | in; the district ap tp. the” 


ion, we cannot. admit the 
. Position of the defendants’ counselythabthedéed 
bypothecation is;void..om the.abs 
sence of a,clause,.providing thatthe debt:shall 
‘Rot be demanded, bot held to be:extingnished ia 
loss: ofthe. ship bat we-think with 
him: and .the., district court,.that the bypotheca: 
tion claim does not extend to the expenses.of the 
Witen, by: the collection,of 
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ike mand 
ner destroyed; and could notsbe revived by sabe” 


to. the, sum. of hundred, 


ight unde and. sixty five doa 


“therefore, ordered d, “adjudged q 


dollage, and thirty eight cente,:the balanca 
~ Of thes sum: borrowed, and. the expenses of the 


thie and the, 4 


from the court of the second « is 
of a note be 
débted tothe plaintiffe,"in the 
larsy-with damage for:the following! ¢ause, 
hat in-Marech, 4818, they purchased ‘from “hii! 


viso that it 
maybe bartels’ of molasses): Which thet’. 
fam of the on ‘a plantation which ‘he’ 
sold, and gave to them an order therefore'on hig’ 
tr 


qutward. voyage, as part of the aforesaid eum,! 
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The stated, ‘that ‘the plaintiffs ba 


defeadant was required’ to: 


| to: two interrogatories :,/4.. Whether the 
| amie. of J,’ Anderson, at the foot ofthe, order, 
for the delivery of the molasses, was not writ- 
by him ?—2d, Whether he did: not ‘receive 


of the: molasses mentioned. in the order? 
He pleaded the general issue. 


thie firét interrogatory in the affirmative : tothe 


second, he answered that he received the plain. — 
‘ffs? note, there mentioned, for.all, the molasses 


remaining in the cisterns of the plantation,. after 
one. of the. me 
examine the molasses. 


“With the. record, came 
tony, taken by the of 


hav: 


om 
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até’ independent’ fact, wot’ called for 
thireé Gays‘after answer atidjothal 
the part prayed to be’ struck” "Off was | 
But the'codrt sustained the motion; totding that’ 
flieré’is a material differsnod between an 
cierit ‘answer, and one which proceeds alledge’ 
contracted for the sale ofa quaiitity:of 
. molasses, which the "he wad in” 
his. cisterns, averring that there were. not. less 
than forty, ‘and he beli¢ved at least, fifty | barrels.’ 
“Lawrence ‘said ‘he purchased" Andersows 
"plantation, and of it ia Hird, 
when there were not more ‘than si 


ng’ read his answer,’he atiempied to read 
Ine 
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Iewing,. when:aue’iof :the 
 Opive ity that this quantity, was in.one of the.cis- 
‘terns, aud’ in the other there) was nothing but 
game dirty syrop,. which wasnot, worth 
Himes: he took possession of thé plantation, 
byyprofessions and; plains | 
tiffs, che! went: with» A. Duplanti¢rdoexaming 
quantity and quality of some mofasbes, pure. 
house, he found ini the upper-cistern about 
q gallons of molasses, and 
| -qaantity of dirty, black looking, -water,, 
wee nor molasses; and 
the; defendant, and-appellant, vig. : that the. 
prayer of the petition is for a special petform- 
opinion of 


4 
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of 850 dollars. But. having found, when they); q 
went: to: receive the molasses, that it fell shorty” 
jt, and brought the present suit against him to = 
obtain ‘restitution of their note. They: further: 
ask for sach other relief .as equity and: 
“may: demand It is in proof, that instead of fore” 4 
gallons ; so that there: 
wes evdenly or frandin thi 
ee hey But the appellant relies on other grounds of des 
fence. Io the first place, he complains that,ona 
tohim was not-admitted to its full extent, and 
‘hae pr fit was properly 
relevant. But we are of opinion, that had this 
quswer. been. received ‘unconditionally, it: cone } 4 
tains nothing that could avail him.;..We there 
fore think it useless to examine bother th 
struck. off: was or was not pertinent; 

should we find that it was, we would not send 
case'back to be tried anew, with’ the: addi-’ 
tion of evidence which we deem. insignificant. 

appellant farther contends that'thejudga 


ligt 
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FS ay, 


at payment of a sum of. money. 

in awarding the restitution of of bind, 
Amount: ofthe” ‘note should, . be -paid.,/ 


; ie, herefore, ordered, adjudged dee 


avoided ‘and reversed ; his ; 

4 io ‘render. such. judginent 
think ought . to have ‘been given. below, 
order, adjudge ‘and decree that | the appella 

shall. pay. to the appellees ‘the sum of 

hundred and fifty dollars, which payment, may 


a be satisfied by, the’ surrender ‘of ‘the’ note 
and Caponge for the» plaintiff 
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‘Where a parich of Oleans. ot A 
J: delivered the: opinion of 
SOUR ‘The petitioners were joint owndre bi 


un-concern, aud was Tetum to-thiepor 


he died. ‘The petisidners, having to settling 
with his estate, ‘and to claim their 
Of the ‘property which, Songy, bad managed 
joint concern, sued his curator in the pate 
hb cout but the judge, being of opinion, 

{ 


eognizance of the case more properly 
to the ¢ court of probaies, or the 4 
| al of it into ‘that: court and both. parties havin 
‘the, cause, was there 


the judgment, which w was re a 
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HANS 


do. be. regretted: that the 
jurisdiction of eottetd. of probates,cim; 

state not be better'defined 


litigious colsim:s ‘<butitoday — 


probaies Had OF nati DOL ANY JUTISGICLION OVer. 
q 
: 
| 
— 
intestate: Afterwards, although: no 7 
as*the ‘appointment, ‘confirmation, removal. of: 
4 


2819. 
wales’ of estate, where absent heirs are interest) 


with thew; of necessity, 
| ‘Foriexample, an-applica- 
tion. for the destitution ‘of a tutor’ is certainly) 
one ‘indeed: 
partiesin most setious’ litigation, ‘There’ the 
court Uf probates is Vested with full- power to-ded 
cide: upon a legak:coutroversy 5 so: in: a contest) 
where oppoidon wo the of | 
tater or a curator; sq where they are.called upon | 
by the beir or: other owner. to render their, 
counts, aud pay the balance; and so ‘ip many; | 
@ther cages. which: may arise ander\the. jurisdic. 
thon’ of the: Hence, .it.:has. been, 
‘thought by some, that when a demand is direct,; J 
of the court'of pro-, 
dates; that:is'the: proper tribunal where applica-.” 
| aay’ be easily drawn between those demauds 
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7 are against the evtate which he 
‘The, first are cognizableby the: pro- 
“bate courts, the others not.. In other. wan, 
jurisdiction of court: of protiates extends 
the-persons appointedunderité 
authority's for::those ‘acts ‘they,are accountablg 
where the contest is ‘between thé 


gontroversy between the partners of the date. 
om the one. part, and his estate onthe 
over it, and, Pera 


the judgiient ofthe'couttof probates 
New-Orleans, rendered ‘inthis case, beam 
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refuse to re- “The petition:siates ite '@ 


oe: ingly brought into the latter port and delivered: a 


the fault and negligence of the master of, 


ceive 
the ground 


that debied tothe plaintiff, -iathesum of 


may be receiv. hoard the: plainki@’s resdek dw: shar 
freighter may 


. thentioned ia the 25 bags belor 
in the transportation, as to. 
amounting within twenty six dolars.tothe freight 
Claimed ; and the. rest, amounting to, 47 baga,. 
choasion:a ‘loss of 05 more, shan. 

of the freight claimed. therefor 5, f 
"that the said '72 bags of coffee were not delive 

Tike ‘good’ order ‘in which they 

"ped, and great damage was occasioned -therety by 
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the. plaintiff appealedsy 


this jo je dgment was | "renglered where- 
Fore, it is-ordered, adjudged | ‘and decreed, th 
e ju dguiend, being. to the -constitndio 


q q an 4 Nedjav 

4 ough baye ren dered,_we find the 

Betiniony in se spread, on the, 


Trouse, Aeposed that ‘he: weighed th ‘the: tha 
me in} the plaintid’s vessel, and 9 


red 


"aged When he returned from dinner 


he 


th ateome of the coffee which he hat weigh 


expmination, | he “added; that, he knows 


hile was, at. dinner but, the Was. | 


paged, were. sent to the 


"he, captain, obgerved that somp 


4 ny of the aid of thie citation o of aly lay, 


begs of i it tbelonging to th the defendants; dam 3 


gan in the morning remained on. the-levee.. 


coffee, rem. sping, at ‘that he ‘saw some 
evening, pretty, Tate." Two. days. it 


he. returned, The 20 bags 
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wy collector as damaged, and told hime biota 4 
observe that the rest of, ‘the coffee, returned 

‘There were four or five bags amazed belongs i 

to Brandegee, who received 419, and 
of coffee i in good order, except fom 
weré partially damaged. 
‘Barker, a witness for the defendants, cupetine 
tended the lading of the coffee,in the Havagna 
was in good orders some of the were 
perfectly good and drye When it arrived: 
im New-Orleans he took notice that some. dam> 
‘aged bags were landed, and expostulated with 
captain on the impropriety of landing such: 
Bags without a survey, and was answered, that 
a it! was presumed to be of no consequence, and, : 
the damage mast have happened whed the 
vessel was driven ashote! iu the hurricane. He 
Inguired why a protest was not made, and the 
 Fmpottant, but he had written to ‘bis consignee 
havea protest noted, ‘and send down sup. 
Weyor, The. captain Once told the witness the 
was wet when it’ came on board; ‘and 

Being ‘asked he signed the bill of lading, 
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Whict they took from the levee abit wais landed 
std immediately’ sent word that thie wae 
‘a damaged. On teceiving this message, the witness 
went down dnd found it so; though; tom the 
He took the thirty bags, and gavé others from 
another vessel. The whole was not'then’ 
ed. The captain and consignees were: desired 
tt to the ‘defendants’ ‘store to view 
dimaged coffee. The captain did notcome, bit 
the witness believes that Price did, in behalf of 
‘M-Lanahan & Bogart, ‘the consignees. 
* Lieutand confirmed what was said by : 
to the thirty bags bought by Lieutand, 
Collins, ‘a clerk of the defendants’ 
: that, he received the coffée from the plaiatiff’s — 
ship, that the landing of it began on the'28th of 
| Juiie’; ‘three days after, he discovered'that some 
of ‘it was damaged, He requested the captain 
take it back. who replied “it was‘all “ones 
flee, and they wiuld settle afterwards.” "After 
 péporting this to the defendants, 
that R. D. Sheppard’ 
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not damaged}. vine of them being taken out om 
the. fisrt, the. yest on the second day of the digs 
charging,-That Gurdon, Grant & co. 
45 bags not damaged; a part of them being land, 


That J, Hagan received 19 bags; and Mi | 
han & Bogart about 20, which were not. damaged... 
Proof was. exhibited by witnesses and docus: 
ments, that the loss sustained by the damage of 7 
It the teetimony of Barker, that. 


"good order ;.apd.by that of Collins.and Liew.” 
tand that a considerable part of it was damaged 
at the time it was delivered in New-Orleans ; but 

» the petition alledges that the defendants received 
accepted the coffee;-which if not accounted 
for, must prevent the defendants from opposing. | 
the ill.state in which the: coffee was-delivered,, 
asa bar or set off against the claim for freights, 


ceive any more coffee, and desiring that the © 
the master observed, that the delivery. pty: 


continue, the -coffer, be landed, ‘carried to the 
store of the defendants, and the maiter would 


ed at the same time with the defendants’ coffes,”\j 


_ the’ coffee was. delivered in the Havannay in 


but Collins deposes, that on his objecting. to res: 


damageid bags might be: taken on board-againy: 
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and acceptatice’of'the coffee, 7 


and authorizes the defendants to¢laim settle 


ment afterwards and if they sbiew that: ‘the 


was damaged, in such a manner.as to have 
 anthorized them to refuse receiving it without 


‘an allowance being. made to them, they may 


‘now indemnify themselyes by retaining - the . 


tile, if they shew injury equal to its amount, 


The testimony of Baldwin, the weighmaster, ee 


bate small presumption of the coffee bav- 


wet ‘by a protracted: expostife te the 
pain, after its landing, which is not sufficiently. 


*eucreased by the outward appearance ofthe 


bags inducing a belief that the coffee was souvd, 
‘por by the, 


ing damaged. 


good order, and are landed.otherwise, the 
fact is: evident that,the- deterioration happened ~~: 
onboard ;. and as the. master is able toshewthe == 
‘cause. of this deterioration, the presumption of 
the: lawpis, that, when he does not exhibit proof 
_ of this, cause, that his neglect occasioned. the de-— 
terioration, . In this case there has been onthe, 
part of ‘the plaintiff, or. his agent, such a 
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‘the owner, and master cannot, be. made liable, 
that he,cannot be permitted, to recover... 


“Tt is, ‘theréfore, ordered, adjudged and dést 
‘that’ there be judgment for the defend? 
atiis, with costs of'suit inthe district cout 
ee judgment of that court being reversed in ‘hig J 

they mast pay the costs of the 4 


“4 A thing A ting depos "APPEAL from ie court. of the first district: 
“Marri, J. delivered the opinion of the 


The petition states that Hiram Edmundson, 
be not made in the patroon of the plaintiff’s barge, having itt’ q 
wre that capacity received 400 dollars for and on 
of account of the plaintiff, deposited them withthe: 
defendants’ testator for safe keeping. That the 
testator died witliout having ‘refunded the said’ 
sum to the said Hiram. defendanis’plead- 
the general issue; ‘there’ was 
the plaintiff, and they appealed. 
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of fact absolutely clear of doubt, preponderaies 
in: favor of the plaintiit: bat’ the defendants” 
counsel assigns as an error of law, that it is nog Cone 
stated that the money specified in. the-petitiom = 
tiff, and the testimony: shews that the nameof 
the plaintiff Was never mentioned to the deposit. 
tary, who to his. ‘death believed the be- 
Tt appears to us that the defendants? 
correct,. and that the district judge erred in 
giving judgment for the. plaintiff, who had ne. > ae 
right to-demand tlie money from the defendants, 
until he had obtained a cession of Edmundson’s 
Yight, or had established his claim in a suit to 
the latter was made party. 
"The depositary must return the hing deposed 
only to him who deposited it, or in whose name~ 
deposit was made, or who was pointed. out 
to receive it. He cannot require him who made 
the deposit to prove that he is the owner of 
thing. Yet, if he discover that the thing 
was ‘stolen, and who the owner of it is,” be 
oe him notice of the deposit, requiring him 

to claim it, in due time. Civ. Colle, 
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telling» me that Peter gave it to you to bring 
tome, the deposit‘is made im your name. You 
have an action recover fromome, thougli | a 
"Peter may-compel you mandati judicio to 
to him. - n. 48. 
| “Thus it j is clear that, even if the ‘plaintiff él 
that he had directed Edmundson to de. 4 
. posit his money ‘with the testator, it could a 
be recovered in this action, without a transfer 


of Edmundson’s right haying been previously. 

obtained ; because Edmundson did not informa 
- testator that the money wag deposited in 

plaintiff’s name, or for his 4 
The case is not mended by the circumstance 1 

of Edmundson having attended in this case, as a 3 


witness, and having proven the deposit: 
eause as he might be compelied to testify, with- 
~. out an inguiry into his right to the money, 
Ee his attendance dees not. shew a voluntary trans- 
fer of it, and no- compulsory one has been ob- 
tained. The right is still in him, exclusively, 
and the plaintiff cannot any action against , 
the defendants through, br contradictority 


/ decision, in this case, will 


hain the of Aan 
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however, We then 
the miney deposited:to the one of the’ contend~ 


not be amended in its 


of: ‘nonsuit, with costs in both courts, 


Preston for the plant, Worleman for - 


from the of the 

note, cannot“ 
J. “delivered. ine ‘of. these 
‘eourt. This cause.is-bronght-on two! promisso- 


ing parties legally entitled thereto. it did 


“Tt is, adjudged ‘and 
“creed, that the judement of district court be. 
annulled, avoided and reverse and that there. 
he judgment | for the defendants, as in ‘the case 


of Mussomand White. ‘The bagk didnot: ‘ape 
peel, alogs pot appear to have’ resisted thes 
claim,in the district:court, and was satinfied to pay! 


Bank VU. SD & Martin, -707.. is not, 

Dee. 1819. 4 

| 

: q 

- 

4 

7 

4, 
4 
ow 
. 
aS 
a 
{ 
ia 
dorsees. 

after date. . They are of 


May,181 1, thelplatatiff ‘gave the defendant 
his promissory ¢néte for oné foitrth the sum’ 
now clainied, in: fell satisfaction aid discharge § 


ity which ‘was so received by" 
Further, that on the saine day, in pireaatit 


agreement made by the defendant with hie 
before’ “public, which is anak 
Montgomery, the plaintiff's: “agents, noted 
75, payable nine mouths ‘after date, 
‘endorsed by Deglion & Allen, which were 
ceived by them, according tothe aforesaid agrees 
in fall payment and satisfaction and: dit: 
charge of the two notes now sacl which 
said note has’ since been paid. 
_A few. days after, the 
viz.—that W. & J. Montgomery were 
‘owners and proprietors of the aforesaid two | 
motes, on the {5th of March, 1811, and the de- 
_fendant the aforessid. agreement with | 
- them and they received the note for S111 75, 
to theanswer) in full payment and. dis- 
__ chatge of those now ened 
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THE STATE OF LOUISIANA: | 


(The case is submitted to us on the, fallowing 
., J. Montgomery deposed that W. & J. Mos 


of the. notes annexed to the petition, at thedime 


owas received, according to the agreement be- 
‘tween the defendant and his creditors, and it 


a pe by. W.& J. Montgomery, 
While the canse was on trial; the plaintiff’s 


@ defendant, whether his house had received the 
™ ‘remaining three fourths of the amount of the 


‘notes in snit, from the plaintiff. "Fhe defendant _ 


sustained by the court, the counsel 
-took-a bill of exceptions. 


objected to the question and the objection being 
The plaintiff offered to prove, by 


that several persons, who were creditors of the. 


defendant in March, 1811, and remaining so'till 
7 % ‘the 15th of May following, resided in New- 
= Orleans, and did not sign the agreement be- 
“tween him and his creditors. This was object- 
‘ed’ to ‘by the defendant’s counsel,’ and’ the 


> gomery were the proprietors, by endorsement - 


a they became: payable; and until-and after. the 
45th of March, 1811. ‘They were duly protest- _ 
-ed. The small note, annexed to. the answer, — 


Was afterwards paid. This agreement was 


objection enstained by the court, and the plain- 


‘ast’n. District. 
1819. 


“Aw 


Montgomery, a witness for the 
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GASES IN THE SUPREME COURT 


tiff took a bill of exceptions. ‘The court in. 
rei signing the bill expressed, as the reason for a ig 
which the testimony was rejected, that none but 


creditors could impeach the agreement : and 


the plaintiff is not a creditor, the maker of the 
note having been under the agree: 
ment. 

In the to the jury, the said that 
the plaintiff, not being a creditor of the defend. ~~ 


ant at the time, could not take advantage of — 4 q 4 


want of compliance, by the defendant, with any 


a presumptive evidence, and wanted nothing fur- 
ther to effect a discharge of the drawer, and. of 


course of all the endorsers. The plaintiff’s 
counsel took bill of exceptions to this 4 

the charge. 
As the plaintiff did not appeals there is no 
necessity of examining the opinion of the judge, ¢ q i 
which he excepted to, before we consider the “J 


case on its merits, and not even then unless the 


_judgment‘of the district court be reversed. 


The plaintiff’s original cause of action, charg- 


ed in the petition, is not denied ; but the 


fendant contends that the action has. been ex- 


tinguished : first, because the plaintiff received. 


of the stipulations of the agreement, and thats 
the act of W. & J. Montgomery in receiving — q 
‘the note for one fourth of the debt was of itself 7} 
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OP THE STATE OF LOUISIANA. . 
another note in full discharge, satisfaction District. 


payment of the two original.ones. 'Thesame 
plea is .repeated in the answerunder another 
‘AS form, viz. that W. & J. Montgomery, the plain- aan, 
i ; tiff’s agents, did receive, &c. A further and last 
‘}' splea followed, by which the two former appear 
1 _ abandoned, and the case put on another issue, 
y sviz. that W. & J. Montgomery were the owners 
7. of the notes on the 15th of May by endorsement, 
&c. If this be proven, the plaintiff is without _ 
1 interest, and cannot recover: for the Montgome-. 
-_ rys cannot be the owners of the notes in this 
manner, unless the plaintiff, the original payee, 
endorsed them, and so parted with his original 
' interest; and he cannot have any claim, unless 
the notes were either endorsed back to him, or 
he paid their amount, on the failure bel the de- 
fendant. 
q The latter plea is jnciasistent ‘with the 
7; mer, in which the Montgomerys, are said to 
7 _have been the holders of the notes, as agents, — 
Hand in‘the right of the plaintiff. The permis- 
‘sien to file this plea must be considered as a 
permission to withdraw the former, with which 
‘iti is inconsistent. 
The latter is proven’ by the of J. 
ee who says that the firm were hol- 


ders by indorsement, they had. the legal 
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CASES IN THE SUPREME COURT 


tothe amount, and nothing shews 


Dec. 1819. 


plaintiff had retained the equitable one. 


The judgment of the district court is thei q 
fore aunulled, avoided and reversed. Cee q 


‘It remains for us to inquire chather the dis- 


trict court ought to have given judzment for. the, 4 g 


defendant.or dismissed the plaintiff’s petition. 


‘This must be preceded hy an inquiry whether ‘ 


the plaintiff has been permitted to produce all j 


the legal evidence which he has presented, in. 


~ other words by an examination of the bills of 


exceptions. 

If the plaintiff shew that he paid the remain- 
ing three fourths of the amount of the notes 
which he had endorsed to the Montgomerys, he. 
will have the tight of shewing that several per- 
sons, creditors of the defendant in March 184 1,4 
remaining so till the 15th of May following, — 
resided in -New-Orleans, and fa wat sign the 
agreement. 

The same observations apply to the part of 
the charge excepted to. 


It is, therefore, ordered, adjudged. and de- 


creed that the case be remanded for a new trial, 


\the payment to the Montgomerys ; ow ‘iis doing’ 


directions to allow the plaintiff to prove q 4 


80 to prove that there were creditors of the de-~ — 
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sign the agreement between him and bis eredi- 
;:and*in sucha case that the court.conferm 
part of the charge. excepted to, tothe prin- 

ciplésexpressed in this opinion ;.and it isorder- 
cd that the costs of the appeal mal 
"defendant and appellant. 


Morse for the plaintiff. ‘Wilson for the de- 
adapt, 


‘LYNCH vs. POSTLETHWAITE, ante 84. 


"This case came again hefore the court, on a Amendment 
motion to amend the judgment. — — 


| Ejvermore} for the plaintiff. Onr motion is 
% to amend the decree so as to give io the plain- 
_. tiff the benefit of his contract, andthe re- i 
lief to which he is entitled, according to the 
opinion of the court. By the contract, the de- 
fendant and his partners did covenant and agree 
to pay the plaintiff 65,000 dollars in’ manner 
4 folowing, that is to say, 15,000 dollars at’ the 
7 time of the delivery of the boat, 12,600 dollars 
7 in three months thereafier, 12,500 in'six months 
thereafter, 42,500 dollars in nine months there- 
after, and 12,500 dollars, the residue, in twelve 
months thereafter with interest at ‘six cunt 
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CASES IN THE SUPREME COURT 


upon these instalments. ‘Then fellows on 
ditional covenant to give notes,.and a farther 


covenant for a mortgage. This covenant for the | 


moles was introduced forthe convenience of the | 


plaintiff, that he might have.a'seeurity which 
could ‘be negociated, and upon which he could © 
raise money. But there is condition that 
these notes should be accepted as a discharge | 


of the principal covenant in the agreement, | E 


All the.advantage which the plaintiff might] 
expected from the possession of these 
notes is lost by the delay in giving them. ‘They 


covenants of the defendant in the deed are a 


sufficient security for the instalments; and al 
no.advantage in the possession of securities 
of an inferior degree. Why should he desirelll 
the notes of the defendant for sums of money | 


+ 


already due? On the 49th of. February last, | a 

when the boat was tendered, and when the de- 

fendant was. bound to receive her, the plaintiff 5 

might have waived the covenant for the notes; 
inasmuch as a party may dispense with a con-| J 

dition introduced. for his benefit. Or if he 

had accepted the notes, he need not have ac- } :. 


cepted them as payment. If he had received, 
them, and they had been regularly paid, it, 
\.would have been a payment; but if they had, 
not been paid, he would not have been oblige 
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bring his’ action upon the notes; but might ran 
brought it upon the covenant. Even in 
case'of a debt of no higher fature than a 
anote, the taking of a note is not payment; 
less it is specially agreed to be so taken. 
Packford vs. Maxwell, 6 T. R. Owenson 
Morse, 7 T. R.64.  Tapley vs. Maeturs;. 
87. R.451. Marsh vs. Pedder & others, 
4 Campb. N. P. C. 257: By this contract it is not 
provided that the notes shall be a discharge of | 
the principal covenant, and therefore I conceive 
| . that in this respect the decree should beamend- 
ed. =n the above cases the original debts were 
‘sof no higher nature than the securities given, 
. and the case of a covenant is much stronger. ae 
‘In this case, the effort is to discharge a debt by | a 
by giving a contract se- 3 
The next point concerns thé interes to be 
[contend that we.are entitled to interest 
at the rate of six per cent. per annum upon the. 
whole sum, from the nineteenth of February. | 
It.is expressly provided by the contract, that 
interest shall be paid upon the instalments, and | 
as the non-payment of the 15,000 dollars was 
not, then calculated upon, this shews the inten- 
‘1 __ tion of the parties that the vendor should have — 
interest for all the purchase money not paid. 
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Thérefors, by: the casemof: Robinson. ¥s. 
2 Edinwes vs. Hopkins, Dough 
is enfitled to interest at six per cent. 
on ithe:whole sums: 
mortgage upon the boat as security, 4 
for the purchase mosey unpaid.) 
considered the question respecting 
tights ‘of the plaintiff growing out of! this 
tract, according to the'common law of Englandy’ 
by which the nature and effects of 'the:contradt) 
must be determined. .. [ne question; how - 
the court can make a decree which vill give ef 
fect to thuse rights, must be determined by: the 
lavs of this state. When we attempt to ascers 
tain the nature aad extent of the remedies purd. 
sued here, by reference to te complicated. sye) 
‘tems of practise in the English courts of ciiaa- 
cery and common law, we are sure to be béWik 
dered and led astray. We-have nothing 
gous to the systems of those courts. In Eng# 
land the ordinary remedy, for a breach of con’ | 
tract, isin a common law court, in which 
ages for a non performance can alone be recov 
ered. Tlie extraordinary jurisdiction of the 
court of chancery, in decreeing a specific pers | 
\. formance, has been established after a severe | 
conflict. with the ordiaary tribuaal, but’ not ina 


4 
— 
} 4 
{ 
i 
- 
— 
— 
— 
\ - 
if 
; 


tends only to: cases! whieh affect real property»: 
Eat, in: Louisiana, we havé: nosuch- distinction | Liver 
between courts administering justice acedrding’ 
to:the ordinary: forms of law and courts: giving’ 
relief: beyond:the ordinary rules. Almosteyes, 
pyeaction whieh isheve brought.upon acontracs 
is\in: effect an action to enforce. a specific. per) 
 forniences Whew penally’is stipulated to bei 
paid. upon a breach of the. contract, the -party. 
has his election: by our'laws:te sue for thepen-i 
which case the: action is: foe-damagesy. 
ov upun the contract, which is fora specific pers 
formance. Pothier, des Obligations 242, 343i. 
re Wien, the: party sues pon the: contiacty the» 
termsvof that-contract and the breach: of it are. 
stated in his petition, and be concludes with a 
Preyer. for relief adapted to the nature of 
Whenthe prayer for relief ie sufficient 
him, an-adequate remedy; itcamhardly) 
be maintained that, in our practice, his. righta) 
Will be. ianpaired. by: joining another prayer for 
am inadequate..vemedy, particularly when he, = 


ageneral prayer for further relief accord? 4 
ing,to: the equity of bis case, At all events, — 
whent the petition, and: the evidencecontained, 
thetrecord,.give full’ view of the injury’ 
whitch be: hes sustained, and of the 
Vou Wie 


. OF ‘THE STATE OF LOUTSIANA, 
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Bast’. District. the powers of this: 
are fally adequate to. give him-full relief, 
if-he has mistaken: the nature and extent of. thé 

relief ,to which. he is: entitled. By act; off 7 


— the legislature of 1813, it is provided, that “ no}, 7 


judgment; or decree: shall be reversed for 


defector want, of form, but the. said. supreme: 
court shall:proceed and: give judgment ‘accord-\ 
ing as the rights of the case and matter in lawi 7 


CASES IN THE SUPREME count: 


shall appear untu them, without regarding any! | 


or- course of: preceeding whatever.” 4 Martin’ ss 


sive.. Accordingly this court decreed, inthe | 


case of Decuir-vs. Packwood, 5 Martin, 2004 | | 


that the plaintiff should recover the «whole! 
money. In that case the sugar was to be paid: 


for by: instalments, the defendant was to give! | 


notes for the instalments ; the action washroegi 
before either of them became due, ef the Lapis 


tion prayed for notes. 


The judgment in the present of 


-course, be given as of the last term. ‘The plain-* 


tiff was then entitled to 15,000 dollars, imecters 
-with one instalment of. 12,500 dollars and inter-« 

est, upon these two sums, at six. per'cent. from’ 
the 419th day. of February. He. was also, EF: 
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42,500-dollars: on “the 49th: of ‘November, 


\ 


‘the defendant should pay him the ‘further sam Distsict. 


_and»-the-further 12,600 ‘dollars-on the | 


49th of February, 1820, with interest. 


these'-three last instalments’ at ‘the’ rate-of six 


cent. per annum,:from the 19th-of February, 


4819 ;:and also to a mortgage upon’ the’ boat. 

_ This’ would be a specific performance; accord- 

ingtothe terms of the contract. ‘'The’defen- 
dant.might also be required to execute iiotes, in 


the:form: prescribed in the:contract, for the’ last 


payments, but not-to have-these notes 


a discharge of the judgment. Suchis' the re- | 
lief, which I have no doubt, this court ‘has the 
power torgrant.. Nor do I.doubt Eng- 


~ lish court of chancery would grant the same re- 


lief. Where the veridor of real-estate, to’ be 
paid for by instalments, sues. in chancery for a 


And jif the defendant does not perform the dew 


cree, by making the payments at the times pre- 
scribed, process of.attachment against his per- 


son, and: sequestration. against his. property, 


for the ‘dotendet: By 


the common taw authorities to which the plain-. ; 


tiff’s counsel have referred, im support: of their 


= — = must be the decree. 


question presents no difflculty, The onty reme. 
dlies known to the common law are by actionif 
covenanty:where the instrament ‘declared en 
deed. or bond under seal, or activa ‘on ‘the 
case where the writing declared on is nut ender 
seal—in both ef which actions recovery of 
agesioaly is had. It is true,in the action-at 
Jaw for damages, the plaintiff would ‘havea 9 
right to assign-as many breaches ashe deemed 
proper; or, from time to time, to sue se often 
the breaches en the part of the defendant: gave. | 
cduseof action. Yet it ie equally troe that, im 
no action -at law, could ‘the plaintiff recovet 
damages beyond the breaches assigned-and sus. 
tained against the defendant. 
‘The position contended for by the abel 
eonnsel, that the stipulation for the 
the notes of the Natchez Company shouldbe — 4 q 
deemed a covenant for the’ benefit of the plains 
tiff, and he had a tight to wave the reception of | 7 
notes and go for money, ‘is so untenable ae 
to need no comment. To ‘sanction sach 


. 


_trine would be to annihilate all the principles “| 
which govern’ mutaal of reciprocal-eovenants. 
\Tt weald iu ‘fact not oaly authorise recovery =~ 

“against the defendant, for ali his breaches of 
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Vantage of ‘own owrong, by first refusing to 

geveive thé notes “of thecomphuy, whieh he 
bound to do by the ‘contract, and convert ‘his Roar 
extended grounds! of te 
covery against the defendant for money,;-when 


he*had stipulated in the’ contract to deliver the 
__ plaintiff the notes of the Natchez Company-only. 
occupy time imrepelling a doctrine like this. 
could be construed into little else than a’ want of 
proper respect for the tribunal we address. 


Phe plaintiff, not having sued in ‘court: of 
common law jurisdiction, seeking ‘his recovery 


ofdamagés only, but having appesled:té acourt 


vested with equitable: jurisdiction for specifie 
performance of the contract; the only tieeessary 


enquiry is, has, specific performance’ been: de- 


creed by this court. If so the question at 


amended or ‘al- 


the Natchez Steam Boat Company # boat for 


865,000 to be discharged: by the payment of | 
15,000 at the tithe of delivery; and the resi- 


— due 650,000 in the aotes of the Natchez Com- 
_ pany, payable ia four instalments of eames SiXy 
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THE SUPREME COURT 


his action, alledging thatthe“ defndant wag 
Personally bound; refased 40 
be cited -to appear, ang | 
decreed to execute the promissory notes~and 
4 
“theo 
plaintiff recover fromthe defendant the somal 
$65,000 ;to be discharged by the paymentof 
815,000, with interest from the inception of 
and the delivery of: the ‘notes of the Natches | 
Steam Boat Company for the sum of 650,000§ 
in four instalments of three; six, nine and 
months from the 19th February, 1819, the day § 
deliver the boat.” 
this is not decreeing this 
contract in its broadest and most comprehensive 
sense against the defendant, it. is 
conceive what performance is. 
The plaintiff obtains all that is stipulated: | 
be given him—its execution is decreed in thé 9. 
fallest extent‘of the covenant, and inthe mame 
claimed and prayed for by the plaintiff, and 
the court is now urged to-do still more... 
i: By this motion the court are called on to/g6 i 


i 
Hh 
q 
: 
| 
dy 
aa 
i 
} 
- 
WY 
| 
aa 
| 
aid 


“OF THE STATE OF LOUISIANA, 


out-of therecord: and pleadings in the cause, to 


make out a new and better case forithé plain? y 
7 


tiff, be’absolved from 
covenants, and a new and’ hard ‘covenant: im- 
posed on the defendant; ‘to wit, the payment 


of money, when -he has stipnlated only ‘for de- 


hivery of the notes of the: Natchez Company. A. 
‘The efforts of the counsel'to give'some colour) 
to'their motion by appealing: to what they:call 


_ the:liberal rules of practice: which govern courts’ 
of equity, (to which they assimilate our‘own) 
were'as ‘unsuccessful ‘as the ground they take in 


support of the motion is untenable. 
In’vain were the counsel of the plaintiff ap- 


single authority, citherfromthe 
common or civil law writers, which sanctien the 


We were referred: in ‘the 


Jiberality of courts of equity in matters’ of con- 


tract. We cannot too much admire ‘that sys- 
tem of jurisprudence which effects the objects’ 
of justice without regard to mere form and 


technicality. Yet uo'court, in this ‘wor any 
other country, has ventured to’ place itself above’ 
3 all rule and precedent in regard to ‘its’ pro-’ 


ceedings. Go the length contended for in ‘thi’ 
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Our, admiration. bas would. sinking 


Ixxce _Equity,.has). been; well . defined, to, be. 
«carrection of that: wherein the 
by sKering or-changing the priociples'of 
“or interpretation of contracts, or established 
‘Usagesof other courts, but.as mere 
thovities, where the remedy is adequate at Jame 
a court of equity will not interfere. But, 
it does interfere, a-court.of equity is. simplicity” | 
ly bound. down. by established precedents.and 
influenced hy the same just rules of interpreta, 
tion, whether of law or of contract, which gots} 
ern: the common law judge, 3 
Aund-where this not the ease, courts, of equilg 
would rise above ail. law either commopor state 
—. vie, and be most arbitrasy legislator im every 
case. Neither a court of ,law or equity cag 
men’s wills; or agreements; both are 
understand them truly and uniformly ;.on¢.coum 
cannot. abridge, nor the other extend; aad, the 
_ miles of decision, in beth. courts ere equally 
| the: subjects. of take 
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inception of this suit ixiethé court 
of the notes of the Natchez: Gompanyy:prayed 
delivered 6: the plaintiff petition, 
 wénldebe. now due, ‘if they had 
ereds-atid, therefore, the:plaintiff is entitled,to 
havea decree: against: the defendant, Postle- 
thwaite; for money, in lieu’ of notesx 
Withr'the ‘same propriety: could it beurged 
that» the’ plaintiff, holding’ a covenant <for four 
parcels of cotton, at different and-distant periods, 
deliverable at Natchéz,’might (because lie 
one other parcel deliverable. at New-Orleans). 
at-his-own option. waive reception 
ono the contract; until the last period:of deliv- 
ery; and ithen: demand: money: for the whole. | 


beturgéd: that the plaintiff holding»four several’ 
promissory notes: of the defendantypending’a 
suit for one note another became due; dnd,’ 
therefore, the .plaintiff..would entitled 
ithe, amount! of 
"that inva -suit for assault, and 


New-Orleans. Could it not aswell’ 


qognizance. 4° Black. Com64 3. id, 50,429, 
mot; shonldnow alter theiridécree is;that:since-the 
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ro, the plaintiff could, only 
torts committed previous to the commencemeat 
of the suit, bat for every other battery or tort be. 
Posms- tween the inception ofthe eit ud time of q 

‘Jasper tad he. any right of ‘action 1 
defendant, Postlethwaite, for the” 
‘amount of either of the notes of the Natchem 4 


Company? No such cause of action. existed 
@efendaut was sued to compel him only to/de- 
the notes of the company together with 
the cash payment of 16,000. dollars; 
If the plaintiff is entitled to ecree:now, fot 
the amount of one note, and for which ho cause 
of action existed, or was urged, at the inception | 
ofthis suit, the plaintf? nothing to do bat q 
note arrived at and | 7 a 
 thent for the whole ambunt in money, when he 
had expressly. stipulated to. hed a 


sued to recover, notes; 
this court, or any other intelligent 
_ bunal, ever before urged, {in the rendition of theit 
judgment, not-only to award damages and ite- 
‘\covery for all the causes. of action which 
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oF HE LOUISIANA: 


‘but to inélade 


decree: all amages and debts which might have 
‘arisen of accrued between the. 


Bat, this court is called. to 


to the actiof-our 


no judgment shall ‘be: reversed: forany 


character 5. to eréetviteelt 
tribunal of original jurisdiction’; to'make 
d'new-cause of action, and founda decree - 
matter not tried, or ever urged, before 
court below.—Indulge doctrine’ like: this, 
and where its) mischiefs would terminate 
 figult to. conceive. No precedent authority) 
fegm the civil Jaw books wasproduced by the 
tioning proceedings like this, 
| for defendant for it: is there 
dbehared ‘that the’ plaintiff oaght to elect!either 
toclaim the execution of the princips! obligation, 
‘or the ‘penalty : that he ought to satisfied 
with due of then.” sued 
specific execution’ of the And the 
‘court are called: violate all thé éstabliched 
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ness ofthis No-want of: 
is, complained of in this cases the cout 
Posme are. called ‘to remedy) no technical  défect: of 
Dleailing whereby. injustice. adhe, 
plaintiffshas sued. for, and prayed)and-els 
deeres ‘for, all: that:his ‘contiact gaye 
him.) No principle of law or justice wilk jass 
tify the:court in going farther. We arereferredj 
however’ tothe case Of Decuir Packwook 
as conclusive in favour of the:plaintif’' * 
There is no analogy between the 
that casethe plaintiif had a right to sue,end 
_ enforce either specific execution or damages for 
non-compliance. He did''so sue; the: parties” 
appealed to a jury to-award on their'contésted 
_ rights, and the jury awarded a verdict for:dams-” 
ages to the whole OL 
The jury had a right. give the one or tha 4 
others the debt, in the case of Packwood, wag | 
the individual debt of the. defendant; the whole, > 
amount ofthe debt had become and the: 
_» defendant did not even urge his ight to a sper 7 
cific performance, but submitted the whole cause 
to the jury. Ta that cade, thro Was ll 
\ to make payment for the: sugar purchased, by’ 
the: delivery of notes on a third person, ‘a4 
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subject deemed an abatement justifiable. 


at five per cent, on the'15,000 dollars cash ‘pay- 
ment at New-Orleans,-that being the interest 
allowed by law inthis state. 


in another ‘staley at 


q Phere is ‘surely no ground 


the plaintiff, on the score of favour? 


4 | It is admitted, on all hands, ‘he has obtained Se 
a decree for an enormous of money, con- 
sidered i in regard to.the value amd condition 


the ‘subject of purchase. 
In the decree pronounced’ by ‘nid conrt, 


express a reluctance at decreeing 


amount claimed, having on the first view 
_ With’ this view of. the subject; we cannot pre: 
this court will dow’ step’ out of 
Cotitsé “of practice to add’ ew Bételits to thé! 
plaintiff, by” ‘imposing penalties, “anid 
actions in what the’ court considers: ‘realy 


hard case against the defendant. 


‘As to the question ‘of interést, it 
ted to the court. ‘They have correctly fixed: 


“As to the interest ‘om the of tie 


Compaiiy, that will be regulated by the laws of. 
Mississippi where the notes'are payable: 
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delivered the: opinion the cour, 
plaintiff prays, that the jadgment of this 
‘court, pronounced in this case, at. last | 

term; maybe amended. An amendment can 
“only take place on account of some error of the 
court in renlering the judgment, If the prin! 
eiples of the case have been 
the court has, mistaken the law, in other words 
erred in forming their judgment, a remedy | 
be sought in a rehearing, so'that the whale’ | 
may bere-examined, aid, the 
rather’changed than amended, 

the present case, the is not. 
of any thing. in the judgment rendered that req. % 
quires, or is even susceptible of 
nor that any. other might have 

not to award damages: against the defendant for’ 


failing to. perform his part of a contract, bat te, 


enforce a specific performance. This. 
Was, according to thie'provisions ‘of the. contradly, 
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7 Steam Company of 12,500'edch. The pmyer wary 
of the petition was for the payment-of that-sum, — 
would have been monstrous'to have 
_ For, after the judgment might be satisfied by 
Jevy of the 65,000 dollars, the-defendant would 
have remained liable to pay his votes, in the’ . 
hands of an indorsee, the of | 
legal relief against them. 
had given judgment for 68,000 
‘terest aguinst the defendant, withoutiite having 
been prayed for in the alternative, it would 
have done an injustice to both patties, in the 
interpretation of the contract to the in 
withholding from him the benefit ofthe greater 
security, which: he hed contemplated:in moto | 
|. binding the defendant and ‘all his copartners: 
aloof from his copartners, as tethe deferred 
| instalments, for which 
naciously stipulated.that he should not give 
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wy ;the ‘aid of | 
according tothe law of his domicil: andthe? 
place of contract, by “resisting” the: 
Sit, Hall his “debtors 
dollars;-with interest, the execution of 
d*be: partially suspended to meet the termgs 
ought not:to have been 
“if the ‘plaialiff had:not prayed for specifi 
formance, but sought his relief in damages, 
‘the’ presenti case. is 
"Phe jadgment of the district court appearedjae 
as perfectly correct, 
deduction and outs has 
fied this‘error. 
lt is true, of the | 
the jddgment of this’ cout’ wa 
pronounced, and” two have become due’ 
Ff thie ‘amount of ‘the ‘instalment which had bea 
due when we gave judgment, had been q 5 
whieh might have been 
by'the:creditorof, it a5 ‘set-off against’ a 
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ere cannot be. so: amended: as. 
Payable, there is not 
reason, ih the proposition Vial 
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= she test cam, the 
regulate it, and. that taw/must;be that ofidhe | 

Place of payment: Injthis:respect the judgibent ” 
G'the interest on the insialments 


par ton si joy jon 


Was not, Drs 


ai court.was not presented to us.as a 
comp the judgment ; our 

_ was not drawn to this part of the.case, 
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